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O RD ER

The parties to this case have delayed filing post-hearin g mem oran da pen din g the court’s

ruling on thr ee eviden tiary  dispu tes: (1) the admission of the affidavit o f Richard  O fshe,

Ph.D.; (2) admission of testimony relating to the Ryan H arris case; and (3) Petit ioner’s request

that th e court  tak e judicial n ot ice of newspaper  art icles relating t o Robert  Sandifer . 

Affidavit of Richard Ofshe, Ph.D .  

Respondent argues that Dr. Ofshe’s testimon y is inadmissible un der  th e standard set

forth in Frye v. United States, 293 F. 1013 (D.C . Cir. 1923), wh ich remains the standard for

introduction of exper t t estimon y in  Illinois cour ts.  Petit ion er has not established that “Dr.

O fsh e’s th eory on p olice in ter ro gation is sufficient ly established so as to  be described as

‘gen erally  accepted.’ ” (Respondents’ O bjections to Expert Testimony, at 3-4.)  Respondent

con cedes that Dr. O fshe has been permit ted t o testify in t his circuit.  See Unit ed States v . Hall,

93 F.3d  1337 (7th  Cir. 1996) (tr ial court  err ed in  refusing to conduct  Daubert inquiry



1 In fact, altho ugh  Respo ndent  asserts that  Illinois pro secutor s have objected
successfully  to  Dr. O fshe’s testimo ny  (Respondent’s ob ject ions, at  3 n . 1), the court notes at
least  a handful of reported decision s in state cour ts in  wh ich h is testim on y was admitt ed, often
without discussion  of th e standards for  admission .  See Arnett v. Lewis 870 F. Sup p. 1514, 1532
(D. Ar iz. 1994); New Jersey v. C hippero, 164 N .J. 342, 753 A.2d 701 (2000); Callis v. State of
Indian a, 684 N .E.2d 233 (In d. A pp . 1997); W ashington v . Miller, 1997 W L 328740, *7 (Wash.
App. Div. 3 1997); Florida v. Sawyer,  561 So.2d 278 (Fla. App . 2nd D ist.  1990); but see
California v. Son , 79 Cal. App . 4th  224, 93 Cal. Rp tr . 2d 871 (Cal. Ap p. 4t h D ist. 2000)
(declining to adm it D r. O fshe’s testim on y).  

2 Respo ndent’s argument assumes that Daubert provides mor e generous standards
for  admission o f exper t t estimon y.  But see United States v . Dronas, 218 F.3d 496, 503 (5th  C ir.
2000) (spectrograph ic eviden ce admissible un der  Frye standard would not be admitt ed under
Daubert standard).  For  purposes of this discussion, the court will assume that Respondent’s
assessmen t o f the comparative str ictur e of th e state and  federal standards is accurate.  
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concerning O fshe’s testimon y); Un ited States v . Hall, 974 F. Supp. 1198 (C .D . Ill. 1997) (on

remand, court expressed reservations about admission of social science testimon y under

Daubert stan dards but  con cluded Dr. O fshe’s testimo ny  is admissible, with  certain

lim itations).1  Respondent argues, however , th at t he federal standard for  admission of such

testimony, set forth in Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), is a

more liber al on e.  Because review  of a stat e court  con viction in  a federal habeas proceedin g is

not a federal t rial,  Respo ndent argues, this court should rely on Frye, th e standard that would

have been  app licable h ad the Illinois cour t conducted a separate suppression hearing in this

case.2

N eith er party has identified case law t hat specifically addresses th e issue of whet her

state law or  federal law govern s the admissibility  of expert  test imon y in  a federal h abeas

proceeding.  Rule 1101 of the F ederal Rules of Evidence states that  th ose rules apply in habeas

proceedings “to the extent that matters of evidence are not provided for in the statutes which
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govern procedure therein.”  Pet it ioner cites several cases in which , con sistent  with t his

direction, federal co urts have made reference to the federal evidence rules in  habeas hear ings.

See Lowery v. State of Marylan d, 401 F. Supp. 604, 606 (D. Md. 1975) (invok ing Rule 804(b)(3)

in refusing to admit affidavit o f key  witness recant ing h is state cour t testimony); United States

ex rel. Collins v. W elborn, 1999 WL 1102700, *9 n .5 (N .D . Ill. N ov. 24, 1999).  At  least  one

court has, however, specifically declined to apply  state court  eviden ce ru les in a feder al hab eas

evidentiary h earing:

McDowell [Respondent] first argues that the district court erred by applying
Federal Rule of Eviden ce 606(b) to decide the admissibility  of Kim ble' s
declaratio n. McDowell contends the district court should have applied
California Evidence C ode Section 1150(a). We disagree. F ederal Rule of
Evidence 1101(e) provides that the Federal Rules of Evidence apply  to  hab eas
corpus pet itio ns filed in  federal court  under 28 U.S.C. § 2254. Fed.R.Evid.
1101(e). O ther Circuits have applied Rule 606(b), rat her  th an state law, wh en
deter min ing wh eth er evidence is admissible to im peach a state court  verd ict.
Bibbins v . Dalsheim , 21 F.3d 13, 16-17 (2d Cir .1994); Stockton v . Com monwealth
of V a., 852 F.2d 740, 743-44 (4th Cir .1988); Silagy v. Peters, 905 F.2d 986, 1008-09
(7th  Cir .1990), cert . denied , 498 U.S. 1110, 111 S.Ct . 1024, 112 L.Ed.2d 1106
(1991); see also Bloom v. V asquez, 840 F.Supp. 1362, 1377 (C .D .C al.1993).

McDowell v . Calderon , 107 F.3d 1351, 1367 (9th  Cir . 1997).  

The case before th is court involves a standard estab lished by  Supr eme C ourt  case law

rather than by a Federal Rule o f Evidence.  N evert heless, the co ur t finds no  reason t o depar t

from the rationale set forth in McDowell.  The purpose of the hearing before this court is not,

as Respondent  here suggests, to replicate what might have happened had the state court

conducted a hear ing on t he volunt arin ess of A.M.’s confession .  The issue h ere is whet her

A.M.’s constitutional rights were violat ed, and specifically  wh eth er h is confession was
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involuntary and sufficiently reliable.  D r. Ofshe would provide expert testimony concerning

that specific issue.   In Un ited States v . Hall, 974 F. Supp . 1198 (C .D . Ill. 1997), Judge McDade

con cluded that  Dr. O fsh e’s met ho d for  th e study o f false con fession s “is a met ho d gener ally

accepted as reliable by  th e com munity of social psychologists” and that his techniques are

“wholly acceptable” in  his field.  974 F. Supp. at 1203, 1205.  N otably, althou gh Respondent

argues that the Frye standard sho uld apply h ere, Respon dent h imself does not argue that Dr.

O fshe’s testimo ny  is inadequate un der th e standards set fort h in  Daubert.  

Respondent ’s objection to  admission of Dr. O fshe’s affidavit is overruled.

Testimony relating to Ryan H arris

The court  sustained Respon dent’s relevance objection s to t estimony concerning the

Ryan H arr is case, in w hich  Detective Cassidy ob tained con fessions from  juven iles in

circumstances arguably similar to those presented in this case.  Petitioner has submitt ed a

written offer of proof con cern ing D etective Cassidy’s testimony  regard ing the Ryan H arris

case.  Respondent stands on his objection to Detective Cassidy’s testimony and moves to strike

evidence concerning the Ryan H arris matter that now appears in the record.  

  Rule 404(b) proh ibit s admission of evidence of “other . . . acts . . . to  pr ove t he

char acter  of a person in order to show action in conformity therewith.”  Petitioner argues that

eviden ce concerning Ryan H arris is admissib le because it est ablishes D etective C assidy’s

“distin ct method of operation” or “common scheme or pattern” for obtaining confessions

from juven iles.  H aving again considered the testimony offered during th e hear ing, as well as

Petitioner’s offer  of pro of, t he co ur t stands by its earlier ruling and sustains Respondent’s
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objection , with a lim ited except ion , no ted b elow.  

Petitioner has argued that th e eviden ce shows num erous similarit ies between  th e events

surrounding A.M.’s confession  and  th ose sur ro un ding the con fessions of juven iles in the Ryan

H arris mat ter .  N otably , ho wever , th e int erview of juveniles in th e Ryan H arris matter took

place almost four years after the interview of Petitioner at issue her e, and  th ere is no evidence

(a) of other interrogations of juveniles or (b) of ways in which the interrogations of juveniles

differed  from D etect ive Cassidy’s practices for  int err ogat ing adult  suspect s.  Moreover,  man y

of th e proffered similarit ies are circum stances that  would be comm on  to  any  po lice

interrogation of a witness or suspect, and/ or do not reflect a “distinct method” of operation.

    

First, with respect to the assertion th at D etect ive Cassidy separ ated the minors from

their parents, Respondent notes that no one prohibited Petitioner’s mother from

accompanying him to th e po lice station , and that  on e of the m ino rs in terviewed in t he R yan

H arris case was in fact accompanied by his grandmother.  Detective Cassidy provided a

plausible explan ation for his desire to in terview t he second o f the two  minors in  that case

alon e; he exp lained th at if the minor child had disob eyed his m other , he migh t be disinclined

to admit th is in her p resence. (Evidentiary H earing Tr anscript  at  343.)  In  other words, “[t]he

reason ing beh ind  . . . interviewin g the child witho ut  th e mother is because there was some

con cern  that the parent  might  int erfere with t he t ru th  finding p ro cess.” (Id.)   Conducting an

int erview in a fashion designed to find  th e tr uth is n ot  inco nsistent  with standard po lice

procedure, nor  does it r eflect a “pattern” un ique to juven ile interrogations. 
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Second, Petitioner argues th at D etect ive Cassidy employed a “com mo n sch eme” when

he delayed summo nin g a “you th  officer” unt il Pet itioner  had made an in crim inat ing

statement.  N o youth officer was called for  Pet itioner  or  for  th e min or s questio ned con cern ing

Ryan H arr is until each had made an in crim inat ing statement.   Respondent asserts that the

purpose for  securin g th e pr esence of a youth officer “is to protect the rights of a minor while

being questioned by po lice.”  (Respon dent’s Memo ran dum in  Suppor t o f Motion t o Str ike,

at 4-5.)  If th is is indeed th e purp ose, the co ur t does not find satisfyin g Respondent ’s suggestion

that the minors had no need of protect ion until after their  status had changed “from witness

to suspect .”  (Id. at 5.)  T he court nevertheless sees no “common scheme or pattern” arising

from two instances separated by four years.  

The third proffered similarity between the interrogation of Petitioner and the

interrogation of the minors in the Ryan H arris matter is the fact that Detective Cassidy

confronted the minors with inco nsistencies in their statements.  Respondent correctly notes

that commo n sense suggests such  a tactic would be common  to police interro gation.  Indeed,

in any int erview, the questioner is likely to ask probing questions about apparent

inco nsistencies.  The co ur t conclu des th is factor  does not r eflect a “comm on  scheme or

pat tern.”  N or does any “pattern” emerge from the seventh factor P etitioner has identified:

similarity between the interrogation of Petitioner and the interrogation of the minors in the Ryan

Harris matter th e fact that  Detect ive Cassidy read what the parties refer to as “kiddie rights”

to one of the minors involved in the Ryan H arris investigation, but not to Petitioner in this

case.  
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As th e fourt h,  fifth , and sixth o f his pro ferred seven facto rs, Petitioner notes with

suspicion  the fact that according to  Detective Cassidy, all thr ee minors gave narr ative

incr imin ating statemen ts and that Detect ive Cassidy accepted th em as t ru e, despit e wh at

Petitioner believes is an  absen ce of cor ro bo rat ion , and relied on  th em as th e sole b asis for  th e

charges.  The court believes t his evidence is adm issible, but not for the purpose for which

Petitioner has offered it .  The cour t agrees with  Respondent that the manner in which a

statemen t is given is not  a facto r w ith in D etect ive Cassidy’s contr ol, an d ther efore cann ot

contribute toward a “pattern” of Detective Cassidy’s conduct.  (Respondent’s Memorandum

at 6.)   Det ective C assidy’s testim on y that  A.M. gave a spon tan eous narrat ive statem ent  is

subject to  impeach men t, h owever.   The fact  th at D etect ive C assidy claims th at juveniles in

other int errogatio ns gave narrative in crim inat ing stat emen ts may fairly  be used t o im peach

the credib ility  of h is testimo ny  concern ing A.M .’s confession  in t his case.  Pet itio ner  is ent itled

to argue t hat  it is un likely  that similar inculpatory statements were given b y juveniles under

similar  circum stances.  The weight  of th is evidence may  be slight, b ut  th e court  con cludes it

is admissible.  

Respondent’s motion to strike all testimony regar ding Ryan H arris (D oc. 61-1) is,

therefore, granted in part and denied in part

Judicial N ot ice reg arding Sandifer case

Fin ally, P etit ion er asks th e court  to  tak e judicial n ot ice of cer tain  new spaper ar ticles

relat ing to  Rober t Sand ifer, an  11-year-old gan g mem ber  involved  in a w idely-publicized

mur der in late August 1994.  After  killing an in no cent  bystander  in a gan g fight, Sandifer  was



8

him self executed by his own  gang members.  His body was discovered  on  Septem ber  1, 1994,

the same day that Detective Cassidy questioned A.M. about th e crim e involved  in t his case.

Detective Cassidy was aware of the Sandifer case and ack no wledged he had read about it in

the newspaper.  H e testified, however,  th at h e did n ot  kn ow wh at date Sandifer’s body was

found and was not  mo tivat ed to  question  A.M. as a result of that case.  Certainly D etective

Cassidy’s knowledge concerning th e Sandifer  case is relevant t o h is state of mind at the time

he interrogated A.M.  The court cannot, of course, be certain of which of the proferred

art icles, if any, Detective C assidy read, an d therefor e declines to  tak e judicial n ot ice of the

contents of these art icles.  Th e court  will nevertheless tak e judicial no tice o f th e fact that  th e

Sandifer mur der captur ed a great deal of media att ent ion  at or n ear th e time of A.M.’s

interrogation.  The court recognizes, further, Detective C assidy’s testim on y that  he w as

generally aware of the case and  of it s no to riet y.  P etit ion er’s request for  judicial notice of the

con ten ts of each n ewspaper  art icle is otherwise denied. 

EN TER:

Dated: September  25, 2000 __________________________________
REBECCA R. PALLMEYER
Un ited States District Judge

 


